What is the Employee Free Choice Act All About?
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How Will the United Association and its Local Unions
Benefit If This Bill is Enacted into Law?

The Employee Free Choice Act (EFCA) is about empowering workers to freely exercise their right to
form or join a union of their choice. It's also about creating a level playing field to replace the present
system of labor law that now gives employers excessive power and creates numerous obstacles for
workers who are attempting to form unions.

More than 70% of workers when surveyed have indicated that if they had a free choice to join a
union, they would do so. But because the present law provides an unfair playing field with power
concentrated in the hands of employers, workers have virtually no rights and employers intimidate,
threaten and fire workers with impunity. And for what? For the audacity of wanting to have a
union!

What kind of a democracy allows this type of conduct? What about basic worker rights? What
about the Freedom of Speech and the Freedom of Association? It's time to stand up and fight
back! It's time to take back our rights and we can start by making sure Congress passes the
Employee Free Choice Act!

It is 2009, not 1909! But in many ways the environment for workers rights has not changed that
much with present legislation heavily titled in favor of employers. Passage of the EFCA will go a
long way toward balancing the playing field and restoring democratic rights for working people.

A key area of contention in the current debate is the question of whether workers should be entitled
to secret-ballot voting when seeking to form a union. This is a very important issue that goes to the
core of the EFCA and labor law reform. Be assured that under the proposed Bill, the right to
secret-ballot elections remains fully in tact and workers can always request such elections — but it
also entitles workers to gain union representation through a card-check election, which expedites
the process.

Under current law, the fact is that even if 100% of the workers in an organizing drive sign cards in
support of the union, the employer will usually commence an aggressive anti-union program,
usually with the help of anti-union lawyers. Then the company really gets to work with union-
busting tactics that include threats and intimidation, firing employees and undermining support for
union representation. This is why having the option of card-check elections is critical.

The bottom line is simple: The right of workers to determine whether a union represents them
should be enshrined in law. It should be a freedom absent of coercion or threats by anyone. These
are the same rights that are established in of some 70 other western democracies. The real
question is why it has taken the United States so long to afford this fundamental right to its working
citizens.

The United Association and its Local Unions would benefit greatly from the enactment of the Employees
Free Choice Act as it would allow our organization to extend the right of unionization to those workers in
our industry who want and need a union.

UA-EFCA Link

www.EmployeeFreeChoiceAct.org

United Association, Annapolis, February 2009
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THE EMPLOYEE FREE CHOICE ACT
Will it Lead to Coercion of Workers by Unions?

Opponents of giving workers the freedom to choose a union through a simple process that
recognizes the will of the majority allege it will open workers to coercion by unions.

But majority sign-up is not new or untested. It has been legal since the National Labor Relations
Act was enacted in 1935, and millions of workers have formed unions by signing union
authorization cards under a majority sign-up procedure. So what does the record show?

¢ A study by the HR Policy Association, a pro-business organization, identified just 113 cases
since the inception of the National Labor Relations Act as involving fraud and coercion in
connection with card collection. Upon review, however, only 42 of those cases actually
found misconduct in the signing of union authorization cards—since 1935. That’s about
one case every two years.

¢ In fact, it is employers that hold the power over workers—the power to hire and fire and to
determine wages and promotions. That’s the power that can lead to coercion.

¢ And it is corporations that have the record of intimidating workers. In 2007 alone, 29,559
workers received back pay from employers in cases alleging illegal firings and other violations
of their federally protected rights, according to the National Labor Relations Board’s annual
reports. In 2006, a total of 26,824 workers received back pay; in 2005, the number was 31,358;
in 2004, it was 30,784; and in 2003, it was 23,144.

* Further evidence can be found in the NLRB'’s database of complaints, which are issued
against employers and unions upon a finding of cause by the NLRB’s general counsel. These
data do not separate out complaints of coercion related specifically to card signing or even
to organizing and first contract campaigns, so these numbers include all NLRB complaints
against unions or employers that could involve coercion against employees. From Oct. 1, 1999,
to April 30, 2007, a total of 37,108 complaints were issued against employers. In that same
period, 2,893 complaints were issued against unions—a ratio of 12.83 to 1.

¢ There is no evidence that the Employee Free Choice Act will generate union coercion, while
there is ample evidence that companies routinely inflict endemic coercion on workers in the
NLRB representation process.

AFL-CIO ¢ February 2009
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THE EMPLOYEE FREE CHOICE ACT

Background

The Employee Free Choice Act is bipartisan legislation that amends certain provisions of the National
Labor Relations Act. It passed the U.S. House of Representatives, 241-185, on March 1, 2007, and
gained majority support in the U.S. Senate on June 26, 2007, but was blocked by a Republican filibuster.

Why do we need it? The best opportunity for working men and women to get ahead
economically is by uniting with co-workers to bargain with their employers for better benefits
and wages. These are tough economic times—a financial market in shambles, massive
unemployment, home foreclosures, unaffordable health care and shattered retirement security.
Wages for working men and women have stagnated, while pay and bonuses for CEOs have
skyrocketed.

The Employee Free Choice Act is the most important proposal to improve labor law in 70 years,
because it will remove unfair barriers to union representation and collective bargaining so
workers can get their fair share and improve jobs and benefits for everyone. It will help workers
by giving them the freedom to choose a union and bargain collectively so the economy can
work for everyone again.

Current federal labor law—the National Labor Relations Act—has become a barrier to workers’
rights. Although majority sign-up always has been a lawful way for workers to form their unions,
companies now are allowed to veto their choice. This forces workers into an election process
that is manipulated by companies to intimidate, harass, coerce and even fire people who try to
organize unions. Workers are fired in a quarter of private-sector union organizing campaigns and
most workers who try to form unions are subjected to repeated, coercive, one-on-one anti-union
meetings with their supervisors. Even after workers successfully form unions, 44 percent of the
time they can’t get a first contract. This is an urgent crisis for workers, blocking their free will
and their ability to bargain for a better future.

Provisions
The Employee Free Choice Act remedies these problems in three specific ways:

1. Removes Current Barriers that Prevent Workers from Forming Unions

to Bargain Collectively
The Employee Free Choice Act gives workers rather than companies the choice of how to
organize unions. It requires that when a majority of employees has signed authorizations
designating the union as its bargaining representative, this choice cannot be vetoed by the
company and the union will be certified by the National Labor Relations Board (NLRB). It also
requires the NLRB to develop model authorization language and procedures for establishing the
validity of signed authorizations. It changes the current corporate-dominated representation
process that encourages companies to coerce and intimidate workers who seek to form unions
and pressure them to influence their choice.




2. Guarantees Workers a Contract When They Form a New Union

The act provides that when an employer and newly formed union are unable to bargain a

first contract within 90 days, either party can request mediation by the Federal Mediation &
Conciliation Service (FMCS). If no agreement has been reached after 30 days of mediation, the
dispute is referred to binding arbitration. All time limits can be extended by mutual agreement.
This change eliminates current incentives for employers to delay and stall negotiations and,
instead, incentivizes good faith bargaining. It will dramatically reduce the cost, delay, frustration
and animosity generated by the current company-dominated system.

3. Strengthens Penalties against Companies that Break the Law During
Organizing Campaigns and First Contract Negotiations

Company violations have become epidemic in large part because remedies for corporate

misconduct, such as illegal firings of union supporters, are so weak that companies treat them

as a cost of doing business and a cheap way to scare workers away from their union support.

New, tougher remedies will provide more protection for workers’ rights.

e Civil Penalties: Up to $20,000 per violation against companies found to have willfully
or repeatedly violated employees’ rights during an organizing campaign or first contract
negotiations. '

e Treble Back Pay: Increases to three times back pay the amount a company is required
to pay when an employee is discharged or discriminated against during an organizing
campaign or first contract negotiations.

e Mandatory Applications for Injunctive Remedies: Requires the NLRB to seek
a federal court injunction when there is reasonable cause to believe a company has
discharged or discriminated against employees, threatened to do so or engaged in conduct
that significantly interferes with employee rights during an organizing campaign or first
contract negotiations. Equalizes remedies by making mandatory injunctive remedies against
companies the same as the currently required injunctive remedies against unions.

AFL-CIO ® January 2009
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““EMPLOYEE FREE CHOICE ACT

The Employee Free Choice Act Does Not Eliminate the Secret Ballot
Election Process for Choosing Union Representation

The Employee Free Choice Act is an amendment to the existing NLRA which makes no change
to the current election process.
o It does not amend, repeal or eliminate the NLRA election process, which is set forth in
Section 9(c)(1)(A). This provision will continue unchanged.
o If the Employee Free Choice Act is enacted, a petition filed under Section 9(c)(1)(A),
which meets the rules of that section, will still initiate an election process.
o According to the House Committee on Education and Labor Report on H.R. 800, “[t}his
section does not eliminate the NLRB election process, which remains an option for
employees as it is under current law.” 2/16/07, pp. 25-26.

Currently, many workers try to avoid the election process because it is company-controlled,
coercive and unfair.

The Employee Free Choice Act simply amends the NLRA representation system by modifying
the already-existing majority sign-up process.

o It puts the choice of how to form a union in the hands of workers rather than their
employer by changing the majority sign-up process to require companies to honor
their employees’ choice when employees decide to demonstrate their union support in
this manner. Instead of their company controlling how workers organize, workers
will have the choice of which path to use.

An election process has never been the only way workers can form their union under the NLRA.
o Section 9(a) of the current NLRA requires that an employer bargain with
"representatives designated or selected for purposes of collective bargaining." It has
never required that the representative be elected.

The NLRA has always maintained and regulated two paths to union representation: Both have
been in existence 1935 and both have been endorsed by the NLRB, the Supreme Court and
Congress:
o (a)election: Section 9(c)(1)(A) requires that a petition be filed which is supported by
a significant number of workers in order for the NLRB to conduct an election; the
employer cannot veto the election process; and
o (b) majority sign-up: widely used and also governed and regulated by the NLRB, it
requires that: (1) a majority of employees sign authorization cards or petitions
indicating their choice for union representation; and, (2) their employer agree to
recognize the union based on the majority support.

The Employee Free Choice Act will allow workers — not companies — to choose how they form
their union by removing the veto power companies now have with the majority sign-up process.
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Why do we need new federal legislation, the Employee Free Choice Act?

America’s working people are struggling to make ends meet, CEOs have all the power and our middle
class is disappearing. The best opportunity for working men and women to get ahead is by uniting
with co-workers to bargain with their employers for better wages and benefits.

But the current labor law system is broken. Corporations routinely intimidate, harass, coerce and
fire people who try to organize unions—and today’s labor law is powerless to stop them. Every day,
corporations deny working people the freedom to make their own choice about whether to have a union:

e Employees are fired in one-quarter of private-sector union organizing campaigns;

e 78 percent of companies require supervisors to deliver anti-union messages

to the workers whose jobs and pay they control;

¢ And even after workers successfully form a union, 44 percent of the time they are

not able to get a contract.

What does the Employee Free Choice Act do?
It does three things to level the playing field for employees and corporations:
1. Strengthens penalties against companies that illegally coerce or intimidate employees
in an effort to prevent them from forming a union;
2. Brings in a neutral third party to settle a contract when a company and a newly
certified union cannot agree on a contract after three months; and
3. Lets employees decide how to express their choice to organize, either by balloting or by
majority sign-up, meaning that if a majority of the employees signs union authorization cards,
validated by the National Labor Relations Board (NLRB), a company must recognize the union.

What's wrong with the current law?

The National Labor Relations Act states: “Employees shall have the right to self-organization, to form,
join, or assist labor organizations....” It was designed to protect employee choice on whether to form
unions, but it has been turned upside down.

The current system is not like any democratic election held anywhere else in our society. Employers
have turned the NLRB election process into management-controlled balloting—the employer has all the
power, controls the information workers can receive and routinely poisons the process by intimidating,
harassing, coercing and firing people who try to organize unions. On top of that, the law’s penalties are
so insignificant that many companies treat them as just another cost of doing business. By the time
employees vote in an NLRB election, if they can get to that point, a free and fair choice isn’t an option.
Even in the voting location, workers do not have a free choice after being browbeaten by supervisors
to oppose the union or being told they may lose their jobs and livelihoods if they vote for the union.

What is majority sign-up, and how does it work?

When a majority of employees votes to form a union by signing authorization cards, and those authorization
cards are validated by the federal government, the employer will be legally required to recognize and
bargain with the workers’ union.

Majority sign-up is not a new approach. For years, some responsible employers such as AT&T have
taken a position of allowing employees to choose, by majority decision, whether to have a union. Those
companies have found that majority sign-up is an effective way to allow workers the freedom to make
their own decision—and it results in less hostility and polarization in the workplace than the failed NLRB
process. But currently, the choice of whether to allow majority sign-up belongs to the company, not the
workers. And most companies reject that method, forcing employees to use the failed election process.







